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Art Unit: 1771 

1 . The art rejections over Akao et al (US 5,492,741 ) taken alone are withdrawn in 
view of the present amendment. However, the art rejections over Akao et al (US 
5,492,741) in view of Sheen et al (US 6,316,587) are maintained. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-3, 16-22, 25 and 26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Akao et al (US 5,492,741) in view of Sheen et al (US 
6,316,587). Akao teaches a packaging material comprising a polyolefin foam 
layer 1 having a density of less than 0.5 g/cm3, a plurality of polyolefin layers 3a, 
7a , 7a', 3a' laminated on at least one side of the polyolefin foam (abstract, figure 
3). The outermost and innermost polyolefin layers 3a, 3a' have the same 
thickness of 25 microns and a melt flow rate of 5.0g/1 Omin (column 47, lines 46 
and 55). Akao teaches the laminated foam sheet of closed-cell type having a 
thickness ranging from 100 microns to 5 mm (example 1, column 3, lines 40-45). 
This reads on Applicants' laminated foam with the closed cell ratio at least 
greater than 60%. The foam density, the thickness of the outermost layer and 
the melt flow rate disclosed by Akao meet the specific ranges required by the 
claims. The recitation "a xylene soluble content of 0 to 5 wt%" does not 
necessarily require xylene be part of the laminated foam. Further, there is no 
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teaching or suggestion in the Akao invention that the xylene is used in 
combination with the foam. Akao discloses an antistatic agent being 
incorporated in the outermost layer of the packaging material in an amount of 
0.01 to 10 wt% (column 42, lines 1-4). Sheen, however, discloses an antistatic 
bag comprising a polyamide antistatic agent made from a polyether esteramide 
(abstract, column 6, lines 15-17, column 2, lines 20-25). Therefore, it would have 
been obvious to one having ordinary skill in the art at the time the invention was 
made to incorporate the polyamide composition as taught in Sheen in the 
outermost layer of the packaging material motivated by the desire to prevent the 
build-up of static charges on the surface of the outermost layer. Since the 
outermost layer of Akao as modified by Sheen appears to be made from the 
same mateirals as that of the present invention. The resulting outermost layer is 
formed from a blend of the base polyolefin resin having a melt flow rate of 5.0 
g/10min and the antistatic agent of polyether esteramide. Therefore, it is the 
examiner's position that the surface layer resistivity of the outermost layer and 
the ratio of a melt flow rate of the antistatic agent and a melt flow rate ratio of the 
base polyolefin resin would be inherently present. Like material would have like 
property. Products of identical chemical composition can not have mutually 
exclusive properties. In re Spada, 15 USPQ 2d 1655 (1990). 

Akao fails to meet the thickness range of the innermost layer. However, 
since the thickness of the innermost layer is not critical to providing unexpected 
technical advantages, such a variable would have been recognized by one 
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skilled in the art as dependent upon the intended use of the product. As such, in 
the absence of unexpected results, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to employ the 
innermost layer 3a having a thickness instantly claimed motivated by the desire 
to improve the adhesion and strength of the laminate since it has been held that 
where the general conditions of a claim are disclosed in the prior art, discovering 
the optimum or workable ranges involves only routine skill in the art. In re Aller, 
105USPQ233. 

Akao is completely silent as to how to made an antistatic agent. Sheen, 
however, discloses a polyetheresteramide antistatic agent being used in an 
antistatic bag and how to synthesize it (column 3, line 21 et seq., column 4, lines 
54 et seq). Therefore, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to employ the process of making 
polyetheresteramide as taught by Sheen to prepare the antistatic agent because 
it is a typical and practical method of synthesis of the polyamide composition. 

Akao does not teach the laminated foam being made by a co-extrusion 
foaming. However, it is a product-by-process limitation not as yet shown to 
produce a patentably distinct article. It is the examiner's position that the 
laminated foam of Akao as modified by Sheen is slightly different than the 
claimed laminated foam prepared by the method of the claim, because both 
articles are formed from the same materials, having structural similarity as 
discussed above. It is noted that if the applicant intends to rely on Examples in 
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the specification or in a submitted Declaration to show non-obviousness, the 
applicant should clearly state how the Examples of the present invention are 
commensurate in scope with the claims and how the Comparative Examples are 
commensurate in scope with Akao/Sheen. 

Response to Arguments 

4. The art rejections over Akao in view of Sheen have been maintained for the 
following reasons. Applicants argue that Akao relates to a cross-linked polyolefin 
foam sheet that is made by a normal-pressure hot-foaming method rather the 
presently claimed co-extrusion foaming process. Applicants go on and state that 
the different is critical because the foam of Akao is a cross-linked foamed 
polyolefin resin while the foam of the present invention is non-crosslinked. The 
crosslinked polyolefin foam sheet of Akao has a degree of crosslinking (a boiling 
xylene-insoluble content) of not less than 10% whereas the non-crosslinked 
polyolefin foam of the present invention has a smaller boiling xylene insoluble 
content of 0 to 5wt%. The arguments are not commensurate in scope with the 
claims. As pointed out by Applicants, the degree of crosslinking is indicative of 
the xylene insoluble component. However, Akao is completely silent as to the 
xylene content and nothing in the claims is specific about the non-crosslinked 
polyolefin foam. Therefore, the foam of Akao is not structurally different from the 
foam of the present invention. Applicants argue that the coextrusion method of 
the laminated polyolefin foam of the present invention provides indicia of non- 
obviousness. The cells on the surface part of the foam layer made during a 
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coextrusion method are generally destroyed when brought into contact with an 
adjacent layer. Applicants argue that Akao fails to teach the destroying 
phenomenon of cells during co-extrusion foaming. Applicants further state that 
this destroying phenomenon of cells was discovered by the Applicants. The 
question is raised whether there is any significant difference in the closed cell 
content of the foam layer resulted in the destroying phenomenon of cells during 
co-extrusion. The answer is none. Turning to the claims, claim 1 notably recites 
that the closed cell content is at least 60% which is indicative of predominantly 
closed cell structure. Akao teaches the foam having a closed cell structure. 
Therefore, it is the examiner's position that the closed cell ratio of the presently 
claimed invention does not exclude the closed cell structure of the Akao 
invention. Applicants argue that Akao teaches away from the claimed invention 
because one skilled in the art would not be motivated to increase the strength of 
laminated foam by increasing the thickness of the resin layer laminated onto the 
foam. Applicants state that cells on a surface part of the foam are destroyed if the 
thickness of the resin layer laminated onto the foam is increased during co- 
extrusion. The arguments are not found persuasive for patentability because 
Akao does not produce the laminated foam by co-extrusion rather by adhesive 
lamination. Since increasing the thickness of the resin layer laminated onto the 
foam during adhesive lamination would not cause any cell destruction, one 
skilled in the art would be motivated to increase the strength of laminated foam 
by increasing the thickness of the resin layer laminated onto the foam during 
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adhesive lamination. Applicants argue that the melt flow rates alpha, beta of 3 
to 35 g/10min and their ratio of at least 0.5 are critical to providing a composition 
having the required antistatic properties. The examiner agrees that the Muroi 
declaration clearly demonstrates the criticality of the melt flow rate ratio 
alpha/beta to providing satisfactory antistatic properties. However, the melt flow 
ratio alpha/beta is not critical to providing the unexpected results over the 
Akao/Sheen references for the following reasons. In view of the teaching from 
the Sheen invention, it is known in the art to go with an antistatic agent having 
higher molecular weight or higher melt flow rate for its long lasting antistatic 
property. The antistatic agent with low molecular weight or low melt flow rate 
easily migrates to the polymer surface and thus deteriorate the properties of the 
polymer. Sheen also teaches a loss of the antistatic property is due to washing or 
wiping. Therefore, it is known and obvious to vary the melt flow rate ratio 
alpha/beta to optimize the antistatic property of the surface layer. Discovering the 
optimum or workable ranges involves only routine skill in the art and is not 
patentable advance. Accordingly, varying the melt flow rate ratio alpha/beta to 
obtain the desirable antistatic properties as shown in the experiments 1 and 2 of 
the Muroi declaration is already known in the art and would not be considered as 
an unexpected result or a technical advance. Therefore, the Muroi declaration is 
not sufficient to overcome the art rejections as argued by Applicants. Further, 
Applicants disclose that the polyetheresteramide demonstrates an excellent 
antistatic performance regardless of the melt flow rate ratio alpha/beta (lines 20- 
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25, page 24 of the specification). It is respectfully submitted that the Muroi 
declaration is not commensurate in scope with the disclosure of the present 
invention. Accordingly, the art rejections are maintained. 

Conclusion 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hai Vo whose telephone number is (571 ) 272- 
1485. The examiner can normally be reached on M,T,Th, F, 7:00-4:30 and on 
alternating Wednesdays. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Terrel Morris can be reached on (571) 272-1478. The fax 
phone number for the organization where this application or proceeding is 
assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 
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